29 May 2009

Manager
Corporate Reporting and Accountability Unit
Corporations and Financial Services Division
The Treasury
Langton Crescent
PARKES ACT 2600

By email: terminationbenefits@treasury.gov.au

Dear Minister Sherry

Corporations Amendment (Improving Accountability on
Termination Payments) Bill 2009
Chartered Secretaries Australia (CSA) is the independent leader in governance, risk and
compliance. As the peak professional body delivering accredited education and the most
practical and authoritative training and information in the field, we are focused on improving
organisational performance and transparency. Our members comprise company secretaries
and those with governance responsibilities in listed, unlisted, private and government-owned
corporations.
CSA members agree with the introduction of a limit in relation to termination payments offered
as ‘golden handshakes’. When termination payments are granted during or following a period of
poor company performance, shareholders can experience considerable disquiet at what is
perceived as ‘reward for failure’. However, although not attracting publicity, the majority of
termination payments are not made in a context of poor company performance, and, therefore,
CSA believes the legislation will need to carefully balance the legitimate interests of
shareholders and executives. Good governance requires a practical and workable outcome.

Key recommendations
Our key recommendations are:
• The definition of ‘termination benefit’ should exclude those ordinary course payments
that apply to the length of service generally. ‘Termination benefits’ should only include
any amounts that differ from what would be due to a person if they resign or retire in the
ordinary course.
• When calculating one year’s fixed salary, fixed salary sacrificed into superannuation
(including accumulation funds), shares or a pension fund in another jurisdiction should
be included within the definition of ‘base salary’ for the purposes of calculating the
maximum permissible termination payment, and superannuation account balances
should be expressly excluded from the calculation of a termination benefit, subject to
any necessary anti-avoidance provisions to protect against abuse.
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Subject to a company’s redundancy policy being of wide-ranging application across the
company and disclosed, in the case of genuine redundancy, the key management
personnel and the five most highly remunerated executives should be entitled to the
same benefits that are available to employees generally under the terms of that policy
and the payment should not require approval as a ‘termination benefit’, although it
should be taken into account in considering whether any additional termination
payments over and above those under the policy require approval.
The legislation should define the persons to whom it applies as the key management
personnel and the five most highly remunerated executives in the previous accounting
year (that is, those persons disclosed in the remuneration report) and not extend to
persons who are directors of non-listed companies and subsidiaries or persons who
have at any time in the previous three years held a ‘managerial or executive office’ in a
company or a related body corporate (unless they are disclosed as key management
personnel or the five most highly remunerated executives).
A practical and workable manner to obtain shareholder approval for termination
payments to departing executives is to permit a company to submit a termination policy
to shareholders for approval, and only require specific shareholder approval for
payments outside the approved policy.

Knowledge of issues from the independent perspective of the
company secretary
In public listed companies, responsibility for supporting engagement with shareholders on
remuneration issues, monitoring changes in governance policies and issues of concern to
shareholders in relation to remuneration and preparing the remuneration report for issue to
shareholders frequently sits with the company secretary. The company secretary does not,
however, make decisions concerning the levels or structure of executive remuneration: this
rests with the board and its remuneration committee.
The company secretary drives and advises on best practice in governance; champions the
compliance framework to safeguard the integrity of the organisation; promotes and is the
sounding board on standards of ethical and corporate behaviour; and bridges the interests of
the board or governing body, management and stakeholders.
Independent research has noted that:
In order for the Remuneration Committee and Chairman to play an independent
leadership role our research found that the role of the Company Secretariat was central
to the successful outcome of the process, particularly where a major change in policy was
taking place. Leading practice is for the Company Secretary to coordinate any necessary
support to the Remuneration Committee and its Chairman. This resource is independent
of the management HR systems (for example a senior independent adviser to the
1
Committee), and can be supported by relevant expert third parties.
Our members are uniquely positioned to provide independent, expert commentary on the
governance and implementation issues arising from the proposed law reform of termination
payments, including reporting to shareholders on this issue. Our comments in this submission
are intended to assist the government to ensure that the legislation can be practically
implemented to achieve the policy outcomes sought.
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Termination payments may be consistent with good governance
It is important to recognise that termination payments can and do serve a company’s interests in
many cases. Academic research has indicated that termination payments can be justified 2 :
When considering the rationale behind the provision of termination payments to senior
executives, the question that should be asked is: Why should an executive be rewarded
at the moment his or her contribution to the company ceases to exist? The literature
reveals four main arguments in support of such payments. First, termination payments
can reward departing executives for long-term and/or outstanding service to the
company. 3 Second, termination payments provide an incentive not to disclose
corporate information to competitors or cause adverse publicity when leaving the
company (whether through litigation or otherwise). 4 Third, termination payments can
help a company attract talented executives, as well as serve as a safety net,
encouraging executives to take more risks in the interests of shareholders. This is
particularly the case where an executive is hired to turn around a failing company.
Usually the best people for the job have a secure position elsewhere, and thus the
promise of a payment on departure can help convince an executive that he or she will
be adequately compensated for taking the risk, even if that risk ultimately does not pay
off. 5 Fourth, if there is a possibility of a company merging or being taken over,
termination payments ensure a measure of objectivity on the part of executives during
negotiations. Executives may otherwise not act in the best interests of shareholders
because they are more concerned about losing their jobs following the change in
management that will occur if their company is taken over by another. 6
CSA believes that these reasons need to be borne in mind when drafting the legislation, as it
cannot be assumed that all termination payments are ‘rewards for failure’. CSA believes that the
legislation should carefully target ‘rewards for failure’ and on closing loopholes that provide
opportunities for abuse, and avoid unnecessarily restricting genuine payments for retirement,
resignation and death.
Our comments below are based on the key principles which we believe the proposed law reform
is seeking to achieve:
• accommodation of the wide variety of circumstances leading to a termination payment
• the minimisation of loopholes
• boards being held accountable to an appropriate outcome
• shareholder and community expectations being met.
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Geof Stapledon, ‘Termination Benefits for Executives of Australian Companies’, Sydney Law Review, Vol
27: 683, 2005. At the time of publication, Geof Stapledon was Managing Director, ISS Australia, a key
governance and proxy advisory firm in Australia, and Professor of Law, University of Melbourne
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John Shields, Michael O’Donnell & John O’Brien, The Buck Stops Here: Private Sector Remuneration in
Australia A Report Prepared for the Labour Council of New South Wales (2003) at 7; Philip Cochran &
Steven Wartick, ‘Golden Parachutes: A Closer Look’ (1984) 26 California Management Review 111 at 120
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Dan Dalton, Catherine Daily & Idalene Kesner, ‘Executive Severance Agreements: Benefit or
Burglary’ (1993) 7 The Academy of Management Executive 69; Cochran & Wartick, above
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Dalton, Daily & Kesner, above at 79
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Peter Scotese, ‘Fold Up Those Golden Parachutes’ (1985) 63 Harvard Business Review 168 at 170;
David Maurer, ‘Golden Parachutes: Executive Compensation or Executive Overreaching’ (1984) 9 J Corp
L 346 at 351
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Definition of ‘termination benefit’
CSA notes that the government has drafted the legislation to broaden the definition of
‘termination benefit’ to catch all types of payment made at termination and all circumstances.
Wide variety of circumstances leading to a termination payment
There is a wide variety of circumstances that may lead to a termination payment. CSA is
concerned that the current drafting of the Bill may inadvertently extend to commonly accepted
bona fide payments made for:
• retirement (for example, accrued superannuation entitlements)
• resignation (for example, accrued annual leave entitlements)
• redundancy (for example, redundancy payments as per a company policy)
• death (for example, a death benefit payable by the superannuation fund to the person’s
estate).
Termination benefits should exclude ordinary course entitlements
CSA strongly believes that it is not appropriate to include in the calculation of ‘termination
benefit’ those ordinary course entitlements that accrue according to length of service and that
would apply broadly to employees within a company. For example, if a senior executive is made
redundant after working for a company for 20 years and has accrued annual and long service
leave, that executive is entitled to a redundancy payment together with the payout of that
accrued leave and the company should not be required to seek shareholder approval for a
payment which other employees receive as a matter of course.
CSA strongly recommends that any definition of ‘termination benefit’ should exclude those
matters that apply to the length of service generally, such as:
• accrued annual leave
• accrued long service leave
• sick leave (to the extent that it can be cashed out)
• bona fide redundancy payments made in accordance with a policy applicable to all
employees of the company
• short-term incentive (STI) or long-term incentive (LTI) payments (on a pro-rata basis)
that have been earned during the period of employment but that become payable early
as a result of termination of employment (a deferred bonus is already excluded in the
draft regulations accompanying the draft bill)
• superannuation (including accumulation funds) or pension account balances already
accrued
• the statutory superannuation contribution (which is already excluded in the draft
regulations accompanying the draft bill).
These are accrued entitlements of the individual and should not be bundled together with
‘rewards for failure’.
We note that s 200H states that 'Subsection 200B(1) does not apply to a benefit given by a
person if failure to give the benefit would constitute a contravention of a law in force in Australia
or elsewhere (otherwise than because of breach of contract or breach of trust)’. This could be
construed as ordinary course entitlements not being threatened by the Bill, as failure to give the
payment would constitute a contravention of a law in force.
However, it is unclear if the legislation can be read in this way.
On this basis, CSA suggests that the draft legislation requires clarification to ensure that
ordinary course entitlements are excluded.
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CSA recommends that the definition of ‘termination benefit’ should:
• exclude those matters that apply to the length of service generally
• only include any amounts that differ from what would be due to a person if they resign
or retire in the ordinary course. This would capture payments in lieu of notice and most
ex-gratia payments.
Superannuation
CSA notes that the statutory superannuation contribution is already excluded from the definition
of a ‘termination benefit’ in the draft legislation. CSA believes that all superannuation should be
excluded from the definition of ‘termination benefit’, subject to any necessary anti-avoidance
provisions to protect against abuse. Our reasons for this are that:
• it should be a matter for an individual to decide how they choose to take their salary;
that is, they should have the right to choose to take it as cash, shares or salary sacrifice
into superannuation where facilitated by the company
• voluntary contributions may have been made over many years
• such contributions were paid as salary in the period prior to termination
• superannuation contributions sacrificed from salary are the property of the employee.
For example, an individual earning $200,000 per annum may sacrifice $50,000 into
superannuation each year. They work for the company for five years. When terminated, their
salary should be calculated as $200,000, as this was the fixed salary attached to the position.
The $50,000 sacrificed per annum into superannuation should not be counted for the purposes
of calculating the termination benefit, but should be counted for the purposes of calculating
salary, as should the statutory superannuation contribution attached to that salary. Despite how
the Australian Tax Office treats such monies, such amounts are available as salary and should
be treated as part of ‘base salary’ for the purposes of calculating the maximum permissible
termination payment.
The $250,000 that the individual has accrued in superannuation via salary sacrifice should be
expressly excluded from the definition of termination benefit. It operates in such circumstances
as a bank account — that money is the property of the individual.
CSA supports the draft legislation’s exclusion of any defined benefit plan that was in place prior
to the proposed legislation being enacted from the definition of termination benefit. The amount
paid on exit is attributable to a formula that was, frequently, set in place many years ago. This is
consistent with CSA’s concern that it would be unfair to discriminate against long-serving
employees.
Finally, CSA also notes that there are key management personnel who are employed by
Australian companies but who work overseas and whose conditions relate to the jurisdiction in
which they work. BHP Billiton and Rio Tinto are two examples of such companies. For example,
the chief executive of Rio Tinto is based in London and has pension entitlements that are
disclosed in the remuneration report. At present, the draft legislation does not recognise monies
accumulated in such pension funds as salary, on the basis that such a fund is not
‘superannuation under the laws of the Commonwealth’. CSA believes that the equivalent of
superannuation funds offshore should receive the same treatment as superannuation.
CSA recommends that, when calculating one year’s fixed salary, fixed salary sacrificed into
superannuation (including an accumulation fund), shares, or a pension fund in another
jurisdiction should be included within the definition of ‘base salary’ for the purposes of
calculating the maximum permissible termination payment, and superannuation account
balances should be expressly excluded from the calculation of a termination benefit, subject to
any necessary anti-avoidance provisions to protect against abuse (that is, to protect against
hiding a large termination payment in superannuation).
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The difficulties of requiring shareholder approval of bona fide redundancy
payments
Positions in companies are made redundant for a variety of reasons. Redundancy occurs at all
levels and is often subject to a company’s redundancy policy. A senior executive position could
be made redundant because an industry is consolidating through mergers and acquisitions,
because a company is restructuring, or because of difficult economic circumstances facing an
individual company. Genuine redundancy is not about poor performance. It relates to the
restructuring of the company in response to an adverse change in the circumstances of that
entity.
CSA believes that in circumstances of genuine redundancy it is widely considered to be
appropriate to make a termination payment. Such a payment would often be minimal in
circumstances of a short-term appointment. However, a long-serving employee, possibly
promoted during that tenure for good performance, may be entitled to a significant payment.
Where company policies apply to employees generally, it would be inappropriate to discriminate
against long-serving senior executives who are made redundant. For example, a person with 25
years’ service may have a six-month notice period plus a payment based on a broad company
policy reflecting long service with the company (say, two weeks per year totalling 50 weeks).
Under the terms of the draft legislation, a long-serving executive may not be able to be paid a
redundancy payment without shareholder approval.
Redundancy payments in such instances are not unreasonable payments, and should include
those long-term and short-term incentive payments (on a pro-rata basis) already earned if they
amount to more than one year’s base salary without being contingent on approval by
shareholders.
CSA recommends that, subject to a company’s redundancy policy being:
• of wide-ranging application across the company (that is, it extends beyond the key
management personnel), and
• disclosed,
in the case of genuine redundancy, the key management personnel and the five most highly
remunerated executives should be entitled to the same benefits that are available to employees
generally under the terms of that policy and the payment should not require approval as a
‘termination benefit’, although it should be taken into account in considering whether any
additional termination payments over and above those under the policy require approval.
CSA notes that Taxation Ruling TR 2009/2 provides guidance as to when a payment made to a
person whose employment is terminated qualifies for treatment as a genuine redundancy
payment under section 83-175 of the Income Tax Assessment Act 1997 (Cth).

Extension of application of legislation beyond those disclosed in
the remuneration report
Extending the present laws so that they apply to persons holding a ‘managerial or executive
office’ with a company means that the legislation will apply to:
• for listed companies, those persons whose details were included in the directors’ report
(that is, the key management personnel and the five most highly remunerated officers)
• for companies that are not listed (including subsidiaries of listed companies), persons
who are directors of the company or who hold any other office connected with the
management of the company and are also a director of the company or a related
company.
The legislation also extends the provisions to where the retiree has at any time in the previous
three years held a ‘managerial or executive office’ in a company or a related body corporate.
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Problems with expanded application
Large listed companies can have hundreds of non-listed subsidiaries in Australia. For example,
BHP Billiton has over 200 (most of which are in Australia); ANZ has almost 100; Commonwealth
Bank has in excess of 500 (most of which are in Australia), and Rio Tinto has approximately 300
subsidiaries. These listed companies will be subject to the legislation in respect of their
subsidiary directors and executives.
The directors of the wholly-owned subsidiaries are often employees of the parent company, for
example, general managers. These persons are often not senior at the scale of the parent
company and their potential termination payments are not at a level that would concern
shareholders in the parent company or the community. However, if the definition of ‘termination
benefit’ is extended to catch all types of payments, including accrued annual and long service
leave and salary sacrificed into superannuation, the calculation of termination payments to
these executives could result in a payment larger than one year’s fixed salary.
CSA believes that shareholders are most concerned with termination payments to the CEO and
very senior executives of the parent company.
CSA cannot point to any public benefit or benefit to shareholders in imposing a new and
onerous regulatory burden on companies that would require shareholder approval of termination
payments of general management in the parent and subsidiary companies. As the persons
caught by the extended definition are not those whose remuneration has caused any
community or shareholder disquiet, CSA believes that it is an unintended consequence of the
draft legislation that shareholder approval of their termination payments is now contemplated.
CSA does not believe that shareholders should approve the termination payments of the
directors and executives of wholly-owned subsidiaries unless they are listed as key
management personnel or the five most highly remunerated executives in the remuneration
report.
CSA notes that, if the definition of ‘termination benefit’ specifically excludes all payments related
to length of service, extending the application of the legislation becomes less of an issue.

CSA recommendation that shareholders be given the
opportunity to approve a policy on termination payments
CSA understands that the proposed legislative reform aims to capture exit payments that do not
reflect performance and those that enrich executives at the expense of shareholders and
others.
CSA agrees that shareholders should be able to approve or reject a termination payment to
departing CEOs and senior executives above the proposed one-year limit.
However, CSA believes that waiting till the next AGM to approve a termination payment could
present significant practical difficulties. If the AGM is many months away, and calling an EGM
for the purposes of seeking shareholder approval is specifically prohibited, uncertainty rather
than certainty will ensue. This will affect the negotiation of new contracts.
The draft legislation provides that the shareholder vote must be held at the next AGM after the
director or executive has departed to ensure that shareholders are in a better position to
exercise an informed vote. The stated justification for this is to ensure that shareholders are in a
better position to assess whether the proposed termination benefit is appropriate, as
shareholders would have an understanding of how the director or executive has performed
before exercising their vote. As the Bill prohibits companies from calling an EGM for the sole or
dominant purpose of holding the vote on the termination benefit, it is possible that shareholder
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judgment might be delayed for many months (12 months between AGMs as well as the
statutory requirement for a 28-day notice period for listed companies), by which time that
judgment could be clouded by any number of issues beyond the control of the departed
executive. In addition, in certain circumstances of retirement, such as ill health or death, undue
delay in obtaining approval could be unreasonable. The legislative provisions may also bring
unwanted consequences for retirees or employees made redundant, who may have to wait
many months to access their retirement benefits and redundancy payments.
CSA also points to the reality that shareholders are unlikely to approve any termination payment
above one year’s fixed salary, no matter how legitimate, some time after the employment
relationship with a company has been severed.
CSA believes that there is an alternative approach that is workable.
CSA recommends that a practical approach to ensuring that the proposed law reform achieves
the policy objective is to:
• permit companies to submit to shareholders for approval, every three years, a
termination policy for key management personnel, to the extent that it may contain
benefits outside the legislation — at the end of the three-year period shareholder
approval will need to be renewed
• clarify that the termination policy as approved by shareholders will not include payout
figures, given that the figures will be unknown until the time of termination or
resignation, or contracts have yet to be entered into following new appointments — that
is, shareholders will be approving a formula or formulae
• require any termination payment outside the approved policy and formula to obtain
shareholder approval as currently drafted.
CSA expects than when seeking shareholder approval of a termination policy, companies would
provide in the relevant notice of meeting examples of the quantum amount in relation to that
formula for each key management personnel and five most highly remunerated executives
based on existing rates of pay in the annual remuneration report.
Payments within the approved formula would be permissible and would not require the specific
approval of shareholders. Shareholder approval would be required for any payments outside the
approved policy.
This is a principles-based approach, which is in line with Australia’s governance framework
generally. It is based on exception reporting and would require boards to explain to
shareholders why they are seeking to provide any termination payment outside the approved
termination policy.
CSA also notes that by having shareholders approve a termination policy, companies will not be
required to wait until the annual general meeting (AGM) is held to obtain shareholder approval
whenever any executive to whom the legislation applies exits the company, unless the board
proposed to provide a termination payment outside the terms of the policy.
CSA’s recommendation is based on our members’ belief that:
• a principles-based approach is more likely to achieve the policy objective and is
consistent with Australia’s governance framework
• shareholders are provided with a level of control in the remuneration process and the
payment of any termination benefits
• the costs of obtaining shareholder approval for specific termination payments (at
shareholder cost) are minimised.
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Other areas of concern with legislation
The Exposure Draft sets out the application of the legislation as follows at clause 41:
(1) The amendments made by Part 1 apply in relation to resignations of offices, or
positions of employment, held under agreements entered into, or extended, on or
after the commencement of that Part.
The government has stated that the amendments are said not to apply retrospectively to
'existing contracts that have already settled'.
We have two concerns in relation to this:
1) The amendments as set out above need to apply not just to ‘resignations of offices’ but
also to ‘termination’ as defined in s 200A(1)(e), namely (i) loss of office; (ii) resignation;
(iii) death.
2) A recent case suggests that there could be a tension between the intent of the
legislation to not apply retrospectively and payments made in relation to existing
contracts at some time after the legislation comes into effect. In Silver v Dome
Resources ([2007] NSWSC 4550 Hamilton J noted that ‘I am of the view that what is
forbidden where the benefit is in the form of a payment is the making of the payment.
The agreement to make the payment is not forbidden, nor does the prohibition arise at
any time before the payment actually comes to be made’. The issue was agreed on the
appeal (Dome v Silver) in a judgment delivered on 27 November 2008. CSA believes
that there needs to be certainty that the legislation will not apply retrospectively to
existing contracts which have already been settled and recommends that the
government clarify the effect of this decision on payments made on existing contracts
after the law comes into effect.
Finally, there is a difficulty attached to averaging the base annual salary over three years (if the
relevant period is three years or more) as a reasonable estimate of the amount the executive
would have earned from the company and related bodies corporate during the relevant period.
This does not take into account a change in position that may occur for a particular executive,
for example, an executive could be promoted to CEO. The legislation needs to base the annual
salary on the executive’s position or equivalent position held, not on an earlier more junior
position.

Recommendations of good practice
Regardless of legislation, it is, ultimately, a matter for the board to address shareholders’
concern to prevent termination payments that are seen to be ‘rewards for failure’.
CSA recommends that it is good practice for boards to:
• ensure that there is a clearly agreed contractual right to terminate the CEO and any
senior executives appointed by the board
• ensure that the contractual rights for CEOs and executive directors are fully disclosed to
shareholders
• ensure that all vesting rights attaching to equity incentives are publicly disclosed at the
time the CEO enters into a contract
• ensure, where an executive departs prior to a vesting date, that long-term incentives are
limited on a pro-rata basis to the period served and that any entitlements are measured
as far as possible on the original performance targets
• not shirk their responsibilities to dismiss poor performers without additional payments.
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Conclusion
In preparing this proposal for a practical and workable implementation of policy, CSA has drawn
in particular on the expertise of its two internal national policy committees, comprising company
secretaries from a range of listed and unlisted public companies. We would welcome the
opportunity to meet with you to discuss any of our views in greater detail. Please call me if you
would like to set up a meeting. I can also arrange a meeting with our members.

Yours sincerely

Tim Sheehy
CHIEF EXECUTIVE

